
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEX2 AUC -5 All Il: 00 

AUSTIN DIVISION 
IEXAS 

UNITED STATES OF AMERICA, FOR § 
THE USE OF J-CREW MANAGEMENT, § 
INC., § 

PLAINTIFFS, § 

§ 

V. § 

§ 

ATLANTIC MARINE CONSTRUCTION § 
COMPANY, INC., BRUCE W. EXUM, § 
JR., AND LINDA M. EXUM, § 

DEFENDANTS. § 

§ 

CAUSE NO. A-12-CV-228-LY 

I) 1 I) :i i 

Before the court in the above-styled cause of action are Defendants' Motion to Dismiss 

Plaintiff's First Amend Complaint or, Alternatively, Transfer Venue, filed May 23, 2012 (Clerk's 

Doc. No. 20), Plaintiff's Brief in Opposition to Defendants' Motion to Dismiss Amended Complaint 

or to Transfer Venue, filed June 6, 2012 (Clerk's Doc. No. 21), and Defendants' Reply Brief in 

Support of Motion to Dismiss Plaintiff's First Amended Complaint or, Alternatively, Transfer 

Venue, filed June 13, 2012 (Clerk's Doc. No. 22). Having considered the motion, response, reply, 

the case file, and relevant law, the court will grant in part and deny in part Defendants' motion. 

I. Background 

This suit arises from a construction project known as the Ft. Hood Child Development Center 

No. 1, located at Ft. Hood, in Killeen, Texas. The project is owned by the United States 

Government, U.S. Army Corps of Engineers. Pursuant to an agreement entered into on or about 

April 16, 2009, the government contracted with Defendant Atlantic Marine Construction Co., Inc. 

(Atlantic), a Virginia corporation with its principal place of business in Virginia Beach, Virginia, for 
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the design and construction of the project. Atlantic entered into a subcontract agreement on July 29, 

2010, with Plaintiff J-Crew Management, Inc. (J-Crew), to perform certain work required of Atlantic 

under the prime contract. 

J-Crew alleges that it fully performed all of its obligations under the subcontract, and Atlantic 

failed to pay J-Crew for the labor and materials it furnished Atlantic. J-Crew pleads claims of breach 

of contract, quantum meruit, and unjust enrichment against Atlantic, as well as violations of the 

Texas Construction Trust Fund Statute & Accounting Act and Texas Prompt Pay Act against 

Atlantic, Bruce W. Exum, Jr., and Linda M. Exum, President and Vice President of Atlantic, 

respectively. 

Atlantic1 moves to dismiss J-Crew's Texas statutory claims under Rule 1 2(b)(6) on the basis 

that the construction project at issue occurred on federal land no longer part of the state of Texas. 

See FED. R. Civ. P. 12(b)(6). Atlantic also moves the court to dismiss this action on the basis of a 

forum-selection clause in the subcontract agreement, mandating a Virginia forum under Rule 

12(b)(3) and section 1406 of Title 28 of the United States Code. See FED. R. Civ. P. 12(b)(3); 28 

U.S.C. § 1406(a). Alternatively, Atlantic requests that the court transfer this suit to the United States 

District Court for the Eastern District of Virginia, Norfolk Division under section 1404 of Title 28. 

See 28 U.S.C. § 1404(a). 

II. Analysis 

The subcontract agreement between J-Crew and Atlantic contains a forum-selection clause 

that states in pertinent part: 

'Because Defendants' interests do not diverge, they will be referred to collectively as 
"Atlantic." 

2 
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[J-Crew] agrees that all. . . disputes. . shall be litigated in the Circuit Court 
for the City of Norfolk, Virginia, or the United States District Court for the 
Eastern District of Virginia, Norfolk Division. The Parties hereto expressly 
consent to the jurisdiction and venue of said courts. 

Atlantic argues that this clause evidences the parties' contractual choice of a Virginia forum for the 

resolution of their disputes, and that this court should either dismiss this cause or transfer it to the 

Eastern District of Virginia. J-Crew argues that the forum-selection clause is no longer a valid part 

of the Subcontract Agreement because J-Crew exercised its statutory right under section 272.00 1 of 

the Texas Business and Commerce Code to void the forum-selection clause when it filed this 

complaint in Texas federal court. The court first considers whether the forum-selection clause 

remains a valid part of the parties' contract before turning to the question of whether dismissal or 

transfer on the basis of such clause is appropriate. 

A. Validity and Enforceability of Forum-Selection Clause 

Section 272.00 1 applies "only to a contract that is principally for the construction or repair 

of an improvement to real property located in this state." TEx. Bus. & COMM. CODE § 272.00 1(a). 

If the section applies, a forum-selection clause making any conflict arising under the contract subject 

to litigation in the courts of another state is "voidable by the party obligated by the contract to 

perform the construction or repair." Id. § 272.001(b). Atlantic argues that this provision from the 

Texas Business and Commerce Code does not apply to the construction project at issue in this case 

because the project is located entirely on land ceded to the federal government by Texas. 

"Under the Constitution the United States has the power to acquire land from the states for 

certain specified uses and to exercise exclusive jurisdiction over such lands, which are known as 

federal enclaves." Lord v. Local Union No. 2088, Int'l Bhd. of Elec. Workers, AFL-CIO, 646 F.2d 
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1057, 1059 (5th Cir. 1981) (citing U.S. CONST. art. I, § 8, ci. 17). "Thejurisdiction exercised by the 

United States over federal enclaves is exclusive unless the deed of cession provides to the contrary 

or unless the cession is not accepted in the manner required by law." Id. Texas ceded exclusive 

jurisdiction over the land comprising Fort Hood to the United States on September 6, 1950. Adams 

v. Calvert, 396 S.W.2d 948, 949 (Tex. 1965). The Department of the Army accepted exclusive 

jurisdiction over the land, and Texas reserved concurrent jurisdiction over the land only for the 

purpose of executing civii and criminai process. Id. 

Although J-Crew concedes for purposes of this motion that Fort Hood is a federal enclave, 

it argues that Fort Hood is still "located within" Texas for purposes of the Texas Business and 

Commerce Code's provision concerning construction projects in the state. In support of this 

argument, J-Crew directs the court to a Texas case in which the court held that inventory shipped 

from a warehouse in Texas to an Army Depot on a federal enclave geographically contained within 

Texas was not transported "outside this State" for purposes of a statutory tax exemption. See Aviall 

Servs., Inc. v. Tarrant Appraisal Dist., 300 S.W.3d 441, 446-47 (Tex. App.Fort Worth 2009, no 

pet.). 

This court agrees with Atlantic that J-Crew's reliance onAviall is misplaced. InAviall, the 

court reasoned that the phrase "outside this State" in the tax-exemption provision did not implicate 

the state's power to exercise jurisdiction or legislation over the property or residents of the federal 

enclave, because the state was not attempting to assess taxes on property within the enclave. Id. at 

446. Rather, the state sought to assess the tax solely on inventory located on Aviall's private 

propertya distribution center in Irving, Texaslocated outside the enclave. Id. 

Similarly, the Sixth Circuit Court of Appeals reasoned that a military reservation was a 
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"geographical part of the city, county and state of which it was at the time of acquisition by the 

United States" in the context of a state statute requiring a banking corporation to apply to the state 

commissioner of banking for permission to establish a new branch "within the city in which its 

principal office is located." First Hardin Nat '1 Bank v. Fort Knox Nat '1 Bank, 361 F .2d 276,278-79 

(6th Cir. 1966). The banking corporation in that case sought to establish a branch bank at Radcliff, 

Hardin County, Kentuckya location outside of the federal enclave at issue. Id. at 278. The court 

held that it was a question of fact for the state comptroller to determine whether the principal office 

of Fort Knox National Bank, located within the federal enclave, remained geographically part of 

Hardin County for purposes of the state banking act. Id. at 279. 

In contrast, section 272.00 1 of the Texas Business & Commerce Code, if applied to the 

construction contract in this case, would amount to Texas exercising legislative jurisdiction over 

property located entirely within the federal enclave. "It is well established that in order for Congress 

to subject a federal enclave to state jurisdiction, there must be a specific congressional deferral to 

state authority over federal property." W. River. Elec. Ass 'n, Inc. v. Black Hills Power & Light Co., 

918 F.2d 713, 719 (8th Cir. 1990); see also Evans v. Cornman, 398 U.S. 419, 424 (1970) (statute 

in question permitted state unemployment-compensation law to be applied to services performed on 

"land or premises owned, held, or possessed by the United States"); Howard v. Comm 'rs of Sinking 

Fund of City of Louisville, 344 U.S. 624, 627-28 (1953) (statute in question specifically permitted 

state income tax on persons residing or working in "Federal area"). In the absence of any legislative 

authorization of concurrent state and federal jurisdiction over property within the federal enclave of 

Fort Hood, this court holds that section 272.00 1 of the Texas Business & Commerce Code does not 

apply to the subcontract agreement between J-Crew and Atlantic concerning a construction project 

5 
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contained entirely within the federal enclave. Accordingly, J-Crew did not void the forum-selection 

clause contained in the subcontract agreement by filing suit in a Texas forum. 

B. Dismissal or Transfer 

Having concluded that the forum-selection clause remains a valid part of the parties' contract, 

the next question is whether and how the forum-selection clause should be enforced. Atlantic seeks 

an order either dismissing or transferring this case pursuant to Rule 1 2(b)(3) and section 1406(a) on 

the basis of improper venue, or transferring the case for convenience pursuant to section 1404(a). 

Rule 1 2(b)(3) and section 1406(a) are the procedural vehicles for dismissing or transferring an action 

that has been brought in an improper forum. See FED. R. CIV. P 12(b)(3); 28 U.S.C. 1406(a); Lim 

v. Offshore Speciality Fabricators, Inc., 404 F.3d 898, 902 (5th cir. 2005). In contrast, where an 

action has been brought in a forum that is "proper" within the meaning of the federal venue statutes, 

section 1404(a) serves as the vehicle for transferring the action to a more convenient forum. See 28 

u.s.c. § 1404(a); see also 28 U.S.C. § 1391 (governing venue of all civil actions brought in federal 

district courts). 

Federal courts are split on the question of whether a mandatory forum-selection clause 

renders an otherwise proper venue improper for purposes of section 1406(a), and the Fifth Circuit 

Court of Appeals has not yet decided this question. Compare Kerobo v. Sw. Clean Fuels, Corp., 285 

F.3d 531, 535 (6th Cir. 2002) ("whether a forum-selection clause should be enforced is a matter of 

contract, not an issue of proper venue") with Salton, Inc. v. Philips Domestic & Pers. Care B. V., 391 

F.3d 871, 881(7th Cir. 2004) ("a forum-selection clause is a substitute for the legal rules governing 

venue"). However, a survey of the case law from this circuit illustrates that the type of forum 
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designated in the forum-selection clause is determinative of whether dismissal or transfer is the 

proper means of giving effect to the parties' contractual choice of venue. 

When a forum-selection clause designates a state-court forum, an arbitral forum, or a forum 

in a foreign country, the proper remedy is dismissal. See Lim, 404 F.3d at 902 (arbitral forum); 

Mitsui & Co. (USA), Inc. v. MIRA M/V, 111 F.3d 33, 37 (5th Cir. 1997) (foreign forum); Int'l 

Software Sys., Inc. v. Amplicon, Inc., 77 F.3d 112, 113-15 (5th Cir. 1996) (state-court forum). In 

such cases, the Fifth Circuit has applied the Supreme Court's rule as stated in M/S Bremen v. Zapata 

Off-Shore Co., 407 U.S. 1 (1972), to determine the enforceability of a forum-selection clause. See 

Ginter ex rel. Ballard v. Belcher, Prendergast & Laporte, 536 F.3d 439, 441 (5th Cir. 2008). 

Bremen held that federal courts sitting in admiralty generally should enforce forum-selection clauses, 

absent a showing that to do so "would be unreasonable and unjust, or that the clause was invalid for 

such reasons as fraud or overreaching." Bremen, 407 U.S. at 15. 

By contrast, where a forum-selection clause designates a specific federal forum or allows the 

parties to select the state or federal courts of a different forum, the majority of district courts in this 

circuit have held that a motion to transfer under section 1404(a) is the proper approach. See, e.g., 

Williamson-Dickie Mfg. Co. v. M/V Heinrich J, 762 F. Supp. 2d 1023, 1028 (S.D. Tex. 2011) 

(surveying district-court case law); Se. Consulting Grp., Inc. v. Maximus, Inc., 387 F. Supp. 2d 681, 

683-84 (S.D. Miss. 2005) (same). This result finds support in the Supreme Court's decision in 

Stewart Organization, Inc. v. Ricoh Corp., 487 U.S. 22 (1988). 

In Stewart, as here, the defendant moved either for dismissal for improper venue under 

section 1406(a) or transfer under section 1404(a) on the basis of a forum-selection clause. 487 U.S. 

at 28. The Court held that section 1404(a), as opposed to state law, governed the district court's 

7 
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decision whether to give effect to the parties' forum-selection clause. Id. at 32. Implicit in this 

holding is the finding that venue was proper in the transferor court, despite the fact it was not the 

forum selected by the parties in their forum-selection clause, as section 1404(a) only concerns 

transfers of cases originally filed in a "proper venue." See Tel-Phonic Servs., Inc. v. TBS Int'l, Inc., 

975 F.2d 1134, 1141(5th Cir. 1992). Moreover, the Stewart Court noted that the parties agreed that 

the district court properly denied the motion to dismiss for improper venue under section 1406(a) 

on the basis that the defendant did business in the plaintiff's chosen venue. 487 U.s. at 28 n. 8 (citing 

28 U.S.C. § 139 1(c) (venue proper in judicial district in which corporation is doing business)). 

District courts in this circuit have reasoned that "where jurisdiction is based upon diversity, 

the forum-selection clause allows suit in another federal court, and venue is proper under 28 U.S.C. 

§ 1391 in the court in which the plaintiff filed suit, the Supreme Court's decision in Stewart directs 

the Court to apply the standard set forth in 28 U.S.C. § 1404(a) taking appropriate consideration of 

the parties' apparent choice of forum." E.g., Brock v. Baskin-Robbins USA Co., 113 F. Supp. 2d 

1078, 1085 (E.D. Tex. 2000). In such cases, the Bremen case's presumption of enforcement of a 

forum-selection clause "may prove instructive in resolving the parties' dispute," but the clause is 

insufficient to justif' transfer on its own. Stewart Org., Inc., 487 U.S. at 28 (forum-selection clause 

should receive "neither dispositive consideration . . . nor no consideration . . . but rather the 

consideration for which Congress provided in § 1404(a)") 

In this diversity action, venue is proper in this court because the subcontract that is the 

subject of this lawsuit was entered into and was to be performed in this judicial district. See 28 

U.S.C. § 1391 (b)(2) (venue proper injudicial district in which substantial part of events or omissions 

giving rise to claim occurred, or substantial part of property that is subject of action is situated). In 

8 
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light of the fact that the forum-selection clause in this case allows the parties to file suit in a state or 

federal forum, this court joins the majority of district courts in this circuit in holding that section 

1404(a) controls Atlantic's request to give effect to the parties' contractual choice of a Virginia 

forum. 

C. Section 1404(a) Transfrr 

"[F]or the convenience of parties and witnesses, in the interest ofjustice, a district court may 

transfer any civil action to any other district or division where it may have been brought." 28 U.s.c. 

§ 1404(a). The decision to effect transfer under section 1404(a) is committed to the discretion of the 

district court. Jarvis Christian Coil. v. Exxon Corp., 845 F.2d 523, 528 (5th cir. 1988). In addition 

to the factors set forth in the statutory text, courts consider a nonexhaustive and nonexclusive list of 

public and private interest factors, none of which are of dispositive weight.2 See In re Volkswagen 

AG, 371 F.3d 201, 203 (5th Cir. 2004) (Volkswagen 1). The parties' forum-selection clause is only 

one such factor. Stewart Org., Inc., 487 U.S. at 28. Atlantic, as movant, bears the burden of 

establishing the propriety of transfer. Williamson-Dickie Mfg. Co., 762 F. Supp. 2d at 1029. 

1. Private-Interest Factors 

A balancing of the private-interest factors relevant to this case militates against a transfer to 

Virginia. With respect to the first private-interest factor, this court is not persuaded that the sources 

2The private interest factors are: "(1) the relative ease of access to sources of proof (2) the 
availability of compulsory process to secure the attendance of witnesses; (3) the cost of attendance 
for willing witnesses; and (4) all other practical problems that make trial of a case easy, expeditious 
and inexpensive." Volkswagen I, 371 F.3d at 203. The public interest factors are: "(1) the 
administrative difficulties flowing from court congestion; (2) the local interest in having localized 
interests decided at home; (3) the familiarity of the forum with the law that will govern the case; and 
(4) the avoidance of unnecessary problems of conflict of laws or in the application of foreign law." 
Id. 
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of proof will be more readily accessible in a Virginia forum. This breach-of-contract action concerns 

the alleged failure of Atlantic to pay for the work of J-Crew under the parties' subcontract 

agreement. Atlantic argues that key evidence in this case will be Atlantic's accounting records, 

invoices, and bank statements, as well as records with respect to its evaluation and selection of 

subcontract proposals, all of which are located in the Eastern District of Virginia. The location of 

Atlantic's books and records is a factor for this court's consideration in its section 1404(a) analysis. 

See In re Horseshoe Entm 't, 337 F.3d 429, 434 (5th Cir. 2003). However, this court concludes that 

the inconvenience of transporting such records to this forum is minimal compared to the significant 

problems that would result from the transfer of this case. 

The second and third private-interest factors concern the availability of compulsory process 

to secure the attendance of witnesses and the cost of attendance for willing witnesses. Both of these 

factors weigh heavily against transfer. The party moving for transfer, here Atlantic, must 

"specifically identify the key witnesses and outline their testimony" in order to carry their burden 

with respect to transfer. Mid-Continent Cas. Co. v. Petroleum Solutions, Inc., 629 F. Supp. 2d 759, 

763 n.3 (S.D. Tex. 2009). Atlantic has not identified any witness specifically or explained the 

testimony they would provide that is relevant to this dispute. Rather, Atlantic generally states that 

Atlantic's company headquarters is in the Eastern District of Virginia and that Atlantic's project- 

management team, as well as Defendants Bruce and Linda Exum reside there. This is insufficient 

to carry Atlantic's burden. 

First, Atlantic concedes that the members of its project-management team that work on the 

construction site do not reside in Virginia. It is fair to assume that these employees have more 

familiarity with the performance of J-Crew under the subcontract than those performing more 
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administrative management of the project from afar. Moreover, even if Atlantic's only witnesses 

will be members of its project-management team residing in Virginia, these employees are agents 

of Atlantic, a defendant in this action. It is the relative convenience to nonparty witnesses, not the 

parties themselves, that is most significant in a court's consideration of a motion to transfer. See id. 

at 762 ("The relative convenience to the witnesses is often recognized as the most important factor 

under § 1404(a)."); Frederickv. Advanced Fin. Solutions, Inc., 558 F. Supp. 2d 699, 704 (E.D. Tex. 

2009) ("The availability and convenience of party-witnesses is generally insignificant because a 

transfer based on this factor would only shift the inconvenience from movant to nonmovant. 

When nearly all of the nonparty witnesses that will testify concerning disputed issues reside 

elsewhere, this factor weighs in favor of transferring the case.") (internal citation omitted). 

Additionally, J-Crew anticipates that Atlantic's primary defense to its suit will be that the 

work performed by J-Crew was somehow deficient. The evidence relevant to this fact question will 

be the Child Development Center itself and testimony by those who worked on or oversaw the 

project. J-Crew states that it intends to call numerous second-tier contractors and tradesmen as 

witnesses regarding the quality, timing, installation, and construction of the work under the 

subcontract agreement. J-Crew identifies seven companies it employed in completing the work, 

from painters to flooring specialists and woodworkers. All of these companies and their employees 

reside in Texas, and the majority would be within this court's subpoena power. See FED. R. Civ. P. 

45(c)(3). However, were this court to transfer this case to Virginia, that court's subpoena power with 

respect to all of these witnesses for purposes of deposition or trial would be subject to motions to 

quash. See Id.; In re Volkswagen ofAmerica, Inc., 545 F.3d 304, 316 (5th Cir. 2008) ("Volkswagen 

Ir'). 

11 
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Finally, when the distance between an existing venue and the proposed venue exceeds 100 

miles, as it does here, Volkswagen Irs 100-mile rule applies. See Volkswagen II, 545 F.3d at 317. 

According to the 100-mile rule, the factor of inconvenience to witnesses increases in direct 

relationship to the additional distance to be traveled. Id. The inconvenience and expense of 

traveling from Texas to Virginia for J-Crew' s willing witnesses would be significant. In light of 

Atlantic's failure to identify any nonparty witnesses that would be inconvenienced by this court 

retaining jurisdiction over this case and the demonstrated inconvenience to J-Crew' s witnesses, this 

factor weighs heavily in favor of transfer. 

In summary, the court identifies only two private-interest factors in favor of transfer: the 

parties' forum-selection clause and the fact that Atlantic's books and records are located in Virginia. 

Weighing against transfer are the fact that compulsory process will not be available for the majority 

of J-Crew's witnesses, as well as the significant expense for those willing witnesses. The parties' 

forum-selection clause is not entitled to dispositive weight. Stewart Org., Inc., 487 U.S. at 28. And 

the court reiterates that the inconvenience of transporting Atlantic's records to this forum is minimal 

compared to the identified obstacles to securing witnesses for trial that would result from the transfer 

of this case to Virginia. 

2. Public-Interest Factors 

Atlantic makes only one argument with respect to the public's interest in transferring this 

case to Virginia: that the Eastern District of Virginia is a more efficient forum to resolve this 

dispute. Atlantic cites to the court statistics that the Eastern District of Virginia disposes of civil 

cases, on average, 2.3 months faster than this court. The court finds this difference to be negligible. 

12 
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Moreover, the other public-interest factors weigh in favor of denying transfer. A transferee 

district court under section 1404(a) is obligated to apply the state law that would have applied had 

there been no change of venue. See Van Dusen v. Barrack, 376 U.S. 612, 639 (1964) (1404(a) 

change of venue is "but a change of courtrooms"). Texas law governs the parties' contractual 

dispute in this diversity case. See Holt v. State Farm Fire & Cas. Co., 627 F.3d 188, 191 (5th Cir. 

2010); see also Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938) (where jurisdiction is based on 

diversity, this court applies substantive law of forum state, here Texas). This court presumes that 

it is much more familiar with Texas contract law than federal courts in Virginia. Finally, despite the 

fact that the construction project at issue in this case is located in a federal enclave, the project is of 

far greater significance to the people of this district than residents of Virginia. 

In summary, weighing the private- and public-interest factors and considering the arguments 

presented by the parties regarding transfer, the court finds that Atlantic has not carried its burden to 

demonstrate that a transfer of this case to Virginia would be in the interest ofjustice or increase the 

convenience to the parties and their witnesses. Accordingly, the court will deny the motion to 

transfer under section 1404(a). 

D. Motion to Dismiss Under Rule 12(b)(6) 

Having determined that this case will remain in the Western District of Texas, the court's 

final consideration is whether Atlantic is entitled to a dismissal of J-Crew's Texas statutory claims 

under Rule 12(b)(6). J-Crew alleges that Atlantic violated the Texas Construction Trust Fund Act 

and the Texas Prompt Pay Act in failing to compensate J-Crew for the work it performed under the 

parties' subcontract agreement. See TEx. PROP. CODE § 162.001(a); TEx. Gov ' T CODE § 2251.022. 

The Texas Construction Trust Fund Act creates a cause of action for misapplication of "trust funds," 
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which are defined as "construction payments. . . made to a contractor. . . under a construction 

contract for the improvement of specific real property in this state." TEX. PROP. CODE § 162.001(a) 

(emphasis added). The Texas Prompt Pay Act states that "[a] vendor who receives a paymentfrom 

a governmental entity shall pay a subcontractor the appropriate share of the payment not later than 

the 10th day after the date the vendor receives the payment." TEx. Gov. CODE § 2251.022(a) 

(emphasis added). Atlantic argues that J-Crew has failed to plead a cause of action under either 

Texas statute, because the construction project is located in a federal enclave, not in the state of 

Texas, and the owner of the project at issue is the United States Government, not a Texas 

governmental entity. 

Rule 12(b)(6) allows for dismissal of an action "for failure to state a claim upon which relief 

can be granted." Although a complaint attacked by a Rule 12(b)(6) motion does not need detailed 

factual allegations, in order to avoid dismissal, the plaintiff's factual allegations "must be enough 

to raise a right to relief above the speculative level." Bell At1. Corp. v. Twombly, 550 U.S. 544, 555 

(2007); see also Cuvillier v. Taylor, 503 F.3d 397, 401 (5th Cir. 2007). A plaintiff's obligation 

"requires more than labels and conclusions, and a formulaic recitation of the elements of a cause of 

action will not do." Id. The Supreme Court expounded on the Twombly standard, explaining that 

a complaint must contain sufficient factual matter to state a claim to relief that is plausible on its 

face. Ashcroft v. Iqbal, U.S. ----, 129 S. Ct. 1937, 1949 (2009). "A claim has facial plausibility 

when the plaintiff pleads factual content that allows the court to draw the reasonable inference that 

the defendant is liable for the misconduct alleged." Id. In evaluating a motion to dismiss, the court 

must construe the complaint liberally and accept all of the plaintiff's factual allegations in the 

complaint as true. See In re Katrina Canal Breaches Litig., 495 F.3d 191, 205 (5th Cir. 2009). 
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For the same reasons this court concludes that J-Crew does not have a statutory right under 

Texas law to void the forum-selection clause by filing suit in this court, the court also finds that J- 

Crew's claim under the Texas Construction Trust Fund Act fails as a matter of law. The 

construction project at issue in this case is located in a federal enclave, though geographically 

situated within the state of Texas, outside of its legislative jurisdiction. Accordingly, the parties' 

subcontract agreement was not a construction contract for the "improvement of specific real property 

in this state," and Texas lacks legislative jurisdiction over the U.S. Government's construction 

contracts that were performed on land located entirely within a federal enclave. See W. River. Elec. 

Ass'n, Inc., 918 F.2d at 719 ("It is well established that in order for Congress to subject a federal 

enclave to state jurisdiction, there must be a specific congressional deferral to state authority over 

federal property.") 

With respect to the Texas Prompt Pay Act claim, this court also agrees with Atlantic that the 

United States Government, U.S. Army Corps of Engineers, rather than a Texas governmental entity, 

is responsible for payment to the Government's "vendor"Atlanticunder the prime construction 

contract. See TEx. Gov. CODE § 2251.022. Accordingly, Atlantic was not subject to the Prompt Pay 

Act's time limitations on its payments to its subcontractor, J-Crew. 

Therefore, the court will grant Atlantic's motion to dismiss these two claims. Because these 

are the only claims J-Crew pleads against Defendants Bruce W. Exum, Jr., and Linda M. Exum, the 

court's dismissal of these claims leaves Atlantic as the only remaining defendant in this suit. 

III. Conclusion 

Having considered Atlantic's motion, the response and reply, as well as the case file and the 

applicable law to this cause, the court holds that J-Crew did not void the forum-selection clause by 
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filing suit in this court. However, this court will deny Atlantic's motion to dismiss for improper 

venue, because this court is of the opinion that section 1404(a), not section 1406(a) and Rule 

12(b)(3), is the proper mechanism for enforcement of the parties' contractual choice of forum. 

Under the analysis dictated by section 1404(a), this court will deny the motion to transfer and retain 

jurisdiction over this case. Finally, the court will dismiss J-Crew' s Texas statutory claims for failure 

to state a claim on the basis that neither the Texas Construction Trust Fund Act nor Texas Prompt 

Pay Act govern Atlantic's alleged misconduct in this case. J-Crew may proceed with its common- 

law claims of breach of contract, quantum meruit, and unjust enrichment against Atlantic. 

IT IS THEREFORE ORDERED that Defendants' Motion to Dismiss Plaintiff's First 

Amend Complaint or, Alternatively, Transfer Venue (Clerk's Doc. No. 20) is GRANTED IN 

PART. J-Crew's Texas statutory claims under the Texas Construction Trust Fund Act and Texas 

Prompt Pay Act are hereby DISMISSED. In all other respects, the motion is DENIED. 

SIGNED this day of August, 2012. 

LEEJAKf?Y 
UN!ITED STA S DIS RICT JUDGE 

16 

Case 1:12-cv-00228-LY   Document 23   Filed 08/06/12   Page 16 of 16


